%292 CALEDON

C‘.Q@ INSTITUTE OF SOCIAL POLICY

The Journey of Reconciliation:
Understanding our Treaty Past,
Present and Future

by

Julie Jai

January 2014




TheJourney of Reconciliation:
Under standing our Treaty Past,
Present and Future

Julie Jai:

January 2014

LJulie Jai isan Associate Fellow of the Caledon Institute and has held senior positionsin the field of Aboriginal law in
the Ontario and Yukon governments and the Government of Canada. The author would like to thank Colleen Parrish,
Charles Pryce and David Trick for their very helpful comments on earlier drafts of thisarticle.



Copyright © 2014 by The Caledon Institute of Social Policy

ISBN 1-55382-615-9

Published by:

Caledon Institute of Social Policy
1354 Wellington Street West, 3rd Floor
Ottawa, ON K1Y 3C3

CANADA

Tel./Fax: (613) 729-3340

E-mal: caledon@caledoninst.org
Website: www.caledoninst.org
Twitter: @CaledonINST



“ Reconciliation means working together to correct the legacy of past injustice.”
Nelson Mandela, December 16, 1995

The death of Nelson Mandelareminds us of hisgreatest accomplishment: the reconciliation of
the peoples of South Africa. For Mandela, reconciliation meant building long-term relationships,
merging interests and devel oping acommon understanding of history and aspirations. It meant the end
of hatred and indifference, and the start of afuturetogether. Itisnowonder that Mandela'slife has
inspired so many peoplein countries around theworld.

Canadianswould do well to consider how Mandela s example might reshape our own country.
Canadahasalegacy of injustice, centuries of exploitation of Aboriginal peopleand Aboriginal
resources, broken promises and destructiveinterventions.? The outcomesinclude discouraging
statisticsrelating to health and educational attainment, Third World living conditions on somereserves,
loss of culture, language and family tiesthrough residential schools, and lack of opportunity for youth.

Non-Aboriginal Canadians may seethisas*the Indian problem.” But thislabel would not
have been Mandela’ sway. Mandeladid not focus on “theAfrikaner problem” or the “townships
problem.” Hetried to change the methods of engagement between polarized and distrustful peoples,
aprocessthat isnever over, but can be away forward.

Rather than an Indian problem, the rel ationship between Aboriginal and non-Aborigina
peoplesin CanadaisaCanadian problem. All Canadians are partiesto thetreatiesthat have been
signed between the Crown and Aboriginal peoples. We need to understand that regardless of when
we or our ancestors may have cometo this country, we are al treaty people.

Few non-Aboriginal people understand the contents of these treaties or appreciate their
significance. Thetreatiesmay seem to be documentssigned by distant officialsin anirrelevant past.
By contrast, Aboriginal people may seethetreaties as symbols of a promise of mutual respect —a
solemn covenant which continues despitelack of compliance by governments.

Thehistoric treaties signed in the 19" and early 20" centuries—when someAboriginal peoples
faced the threat of extinction from disease and starvation —were drafted by the Crown and reflect the
Crown'’sinterests, rather than the understanding of the Aboriginal signatories. Thesetreatieshave not
been honoured and are in need of renewal. The modern treaties signed since aseminal Supreme
Court of Canadadecisionin 1973, whilefar from perfect, are paving the way for amore constructive
relationship in many of the parts of Canadathat they cover.

A better understanding of therole of treatiesin shaping Aboriginal and non-Aboriginal relation-
shipscan help usfind the way forward. How can we collectively address the fact that much of the
land non-Aboriginal Canadianslive on and benefit from wastaken from Aboriginal peoplesthrough

2“A series of misguided and harmful government policiesin our past has shaken First Nations confidence in our
relationship” — quote from January 24, 2012 joint Statement by Prime Minister Harper and Assembly of First Nations
National Chief Sean Atleo after the Crown — First Nations gathering, available at http://pm.gc.ca/eng/news/2012/01/24/
crown-first-nations-gathering-outcome-statement
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treaties which have not been honoured by our governments, or was never surrendered at all”? We can
start by learning about how we got to where we are today, and we can work constructively, not to
forget past injustice, but to change our collectivefuture.

What are treaties and why did governments enter into them?
HISTORIC TREATIES

“A treaty represents an exchange of solemn promises between the Crown and the various Indian
nations. Itisan agreement whose natureissacred.”?
The Supreme Court of Canada, 1996

“ Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed Crown
sovereignty.” 4
The Supreme Court of Canada, 2004

First Nationsin North Americahad treaties amongst themselveslong beforethe arrival of
Europeans, and understood the concept of a solemn engagement between nationsfor mutual benefit.
They had treatiesin place to govern the use of lands and resources, to clarify rolesand to provide a
mechanism for good rel ationships amongst nations. Treaty protocol involved ceremonies, feasts,
speeches, storytelling and the exchange of ceremonial gifts such aswampum belts, which symbolically
described therelationship. For example, the 1701 treaty between the Haudenosaunee and the
Anishinabek nationswas recorded on awampum belt made from shells, stitched together to form an
image of abowl with one spoon, symbolizing their agreement to share their hunting grounds.s

Early Treaties between European and Aboriginal Nations

Themotivation for European nationsto enter into treatieswith Aboriginal people evolved over
time. Initialy, treatieswere essential for the survival of Europeansin aland wherethey were greatly
outnumbered and not necessarily welcomed. Soon, commercial interests and accessto thelucrative
fur trade drove partnershipswith Aboriginal nations. Finally, as European settlement increased, the
motivation for treaties became acquisition of land for settlers, accessto forestry and mineral
resources, and legal titleto land. What began as a partnership based on equality and mutual respect
gradually eroded as European power in North Americaincreased, and the rel ationship moved from
one of equal partnership to one of inequality and restriction.

The British sought treatiesin order to build relationships with Aboriginal people, establish trade
alliancesand improvetheir own physical security. They wererelative latecomersand the French and

3 Justice Cory, writing for the mgjority of the Supreme Court of Canada at para. 41, Rv Badger [1996] 1 SCR 771.
4 Chief Justice McL achlin speaking for the Supreme Court of Canadain Haida Nation, [2004] 3 S.C.R. 511 at para. 20.
5 See John Borrows, Canada’s Indigenous Constitution, (Toronto, University of Toronto Press, 2010) at p. 130.
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the Dutch had already established relationshipswith Aboriginal peoples. The 1664 Treaty of Albany
established thefirst formal alliance between the British and Aboriginal peoplein North America.

Through thistreaty, the British sought to ally themselveswith the Iroquois, who were more
powerful and numerousthan they were, and strengthen their position against other European nationsin
NorthAmerica. Thetext of the Treaty of Albany waswritten on parchment by the British. For their
part, the Iroquois presented the British with atwo row wampum belt, symbolizing the two parallel
pathsthat each nation would take, neither trying to steer the other’svessel, but travelling in peace,
friendship and mutual respect.

The French also entered into treatieswith the Aboriginal peoples, adopting their diplomatic
protocols. For example, Champlain entered into amilitary and trade alliance with the Montagnaisin
1603 and participated with them in battles against the Iroquoisin 1609 and 1610.6 There arefew
written records of the treaties between the French and Aboriginal peoples, asthe French adopted the
Aboriginal protocol of keeping treatiesalive through regular feasts, speechesand gifts, rather than the
European practice of written agreements. The French understood that the written document would
mean littleto their Aboriginal aliescompared to regular ceremonieswhich maintained and revitalized
thetreaty relationship according to Aboriginal diplomatic practices.

The British and French each entered into alliances with different Aboriginal nations. These
early treatiesare often referred to as peace and friendship treaties and were primarily focused on
relationship-building for military and trade purposes.

The primary European commercial interest at the time was securing fursfor export to Europe.
Treatieswere also used for military purposes by the French and Britishasaway togain aliesintheir
conflicts—primarily the fight between Britain and France for control of North America—and assist-
ancein defending their respective colonies. Theimportance of Aboriginal peopleasmilitary allies
gradually diminished after Britain's conquest of New Francein 1760.” Increasing settlement was also
shifting the balance of power and popul ation towards the European newcomers. However, Britain
was still inavulnerable positionin North Americaand recognized the importance of harmonious
relationshipswith Aboriginal peopleto the safety of itscolonies.

Increased pressure for land from settlers caused abuses and chaos, so following the cession
of New Franceto Britain, King George |11 issued the Royal Proclamation of 1763. The Royal
Proclamation set out protocolsfor dealing with Aboriginal people, recognizing their titleto land, and
providing that only the Crown could purchaseland from First Nations. The Royal Proclamationwas
intended to “ provide a solution to the problems created by the greed which hitherto some of the
English had all too often demonstrated in buying up Indian land at low prices.”®

6 See Olive Patricia Dickason, Canada’s First Nations, A History of Founding Peoples from Earliest Times, (Don Mills,
Ontario, Oxford University Press, 2009) at p. 78 and pp. 99-100.

"The 1763 Treaty of Parisformally transferred New France from Franceto Great Britain.

8 Asstated by Justice Lamer in Rv Soui, [1990] 1 S.C.R. 1025 at 1064.
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The Proclamation attempted to impose rules and protect Aboriginal peoplefrom “great frauds
and abuses’? that had been perpetrated when Indian lands were purchased, recognizing that exploiting
Aboriginal peoplewould be harmful to everyone. The Proclamation appliesto alarge part of Canada,
and sets out awestern boundary for the colonies. Landsto thewest of thisboundary were con-
sidered “Indian Territories,” where there could be no settlement, trade or purchase of land except
through the Crown. The Royal Proclamation and the 1764 Treaty of Niagaraestablished principles
for dealing with Aboriginal people and recognized their right to land and to self-government© —
principlesthat were eroded in subsequent treaties.

Land Cession Treaties

As European settlement increased, the focus of treaty-making from the European perspective
shifted to securing land and preventing conflicts between Aboriginal people and settlers. The
American war of independence and ensuing loss of the British colonies south of the border in 1783
added to the pressurefor land, bringing more than 30,000 United Empire Loyalist refugeestowhat is
now Canada, aswell asAboriginal alliesof the British such asthe Six Nations.

Withthearrival of increasing numbers of colonists, settlersbegan to push for lands held by
Aboriginal peoples, leading to aseriesof land surrender treatiesbeginning in 1764.1

Subsequent treaties, such asthe Robinson Treaties of the 1850’sand the 11 “ nhumbered
treaties’ reached between 1871 and 1921, focussed on gaining control of vast areas of Aboriginal
land, either for settlement in the south, or for resource exploitation in the north. Thesetreatiesalso
established small reservesfor the exclusive use of the Indians, which government representatives
considered to beasmall priceto pay in exchangefor the Indians ceding and releasing their rightsto
much larger areas of land? which had been their traditional land base. Indeed, it wasasmall price:
Indian reserves make up just 0.2 percent of thetotal land mass of Canada, much of it in remote areas
considered to beof littlevalue.®?

° From the text of the Royal Proclamation, available online at http://mww.aadnc-aandc.gc.ca/eng/1370355181092/
1370355203645#a6

10 See John Borrows, Wampum at Niagara: The Royal Proclamation, Canadian Legal History and Self-Government, in
Aboriginal and Treaty Rights in Canada: Essays on Law, Equality and Respect for Difference (Vancouver: University
of British ColumbiaPress, 1997), Michael Asch, ed. at p. 155.

1 See A History of Treaty-Making in Canada at http://www.aadnc-aandc.gc.ca/eng/1314977704533/
1314977734895; also Thomas I saac, Aboriginal Law Commentary and Analysis (Saskatoon: Purich Publishing Ltd.
2012) at 145.

2SeeD.N. Sprague, “Canada's Treatieswith Aboriginal Peoples,” (1996) 23 Man L.J. 341 at 343.

1 From Aboriginal Affairs and Northern Development Canada website, http://www.aadnc-aandc.gc.ca/eng/
1100100034846/1100100034847#THE_INDIAN_RESERVE_LAND_BASE_IN_CANADA4
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Treaties 1-11 cover much of northwestern Ontario, all three Prairie provinces and parts of the
Northwest Territories (NWT).* Inthe areas covered by thesetreaties, Aboriginal people surrendered
titleto more than 99 percent of their land in exchange for small reserves, giftsand annuities. For
example, Treaty 3 provided for one-time benefits such as cash payments and agricultural implements,
aswell as ongoing benefits such as schools, $1,500 per year to the First Nation for the purchase of
ammunition for hunting and twinefor fishing nets, $25 per year assalary for the Chief and $5 per year
per person.’s Theannuitiesor annual paymentsremain fixed at the samerateto thisday —e.g., Treaty
3 beneficiaries continueto receive $5 per person per year in exchange for the surrender of 55,000
square miles of land by their ancestors.

Many of the historic treaties, particularly thetreatiesin which land was ceded to the Crown,
were negotiated and signed during a period when Aboriginal popul ations had been decimated by
European diseases, wars, loss of wildlife upon which they relied, such asthe buffalo, and settler
pressuresfor the best agricultural land. TheAboriginal share of thetotal population of Canadahad
slid from an estimated 70 percent in 1763 to only 1.3 percent in 1921, so the land cession treaties
were signed during ademographic low point, on termsthat were not very favourable to the Aboriginal
peoples.

The somewhat one-sided nature of these agreementsreflected commonly held views at the
time, including: that Europeans brought civilization to Aboriginal people; that land was not truly
occupied unlessit was cultivated; that Aboriginal peoplewere not Christiansand therefore had no
legal rights; and that the British Crown acquired title to lands through the “ doctrine of discovery,”
which held that there was no underlying Aboriginal titleto land, only titlefor the European
“discoverer” of theland.”

Historic treaties were al so signed in the Maritimes, but these were peace and friendship
treaties, and did not include the ceding of any lands by the Aboriginal peoples. 1naddition, many
parts of Canadawere not the subject of any historic treaties. Asaresult, Aboriginal titletoland inthe
Maritimes, Quebec, most of British Columbia, the Yukon and parts of the NWT was never
surrendered to the British Crown or to the Canadian government.

14 For amap showing areas of Canada covered by historic treaties, see http://www.aadnc-aandc.gc.ca/DAM/DAM-
INTER-HQ/STAGING/texte-text/htoc_1100100032308_eng.pdf

%5 The text of Treaty 3 can be found on the Aboriginal Affairs and Northern Development Canada website at http://
www.aadnc-aandc.gc.ca/eng/1100100028675/1100100028679

16 Satistics Canada, Historical Satistics of Canada. Table A125-163: Origins of the population, census dates, 1871 to
1971, online at: http://www.statcan.gc.ca/pub/11-516-x/sectiona/4147436-eng.htm

17 For acritique of the doctrine of discovery, see Harry LaForme, Section 25 of the Charter, Section 35 of the
Constitution Act, 1982, Aboriginal and Treaty Rights — 30 Years of Recognition and Affirmation 62 S.C.L.R. (2d) 627.
18 Between 1713 and 1762, aseries of peace and friendship treaties were signed between the British and the Mi’ kmaq
and the Maliseet. See Thomas Isaac, Aboriginal and Treaty Rights in the Maritimes (Saskatoon: Purich Publishing
Ltd., 2001) at 24.
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MODERN TREATIES

“To us, atreaty isa sacred instrument. It represents an under standing between distinct cultures
and shows respect for each other’s way of life. We know we are here for a long time together.” 1

By the 1970’s, there were still vast areas of Canadawhere Aboriginal people had not sur-
rendered titleto the land, including much of British Columbiaand theterritories, Quebec and the
Maritimes. Successive governments avoided dealing with theissue, hoping that settlement by non-
Aboriginal people and the exercise of sovereignty by the Crown had extinguished Aboriginal title, if it
existed at all.

The matter cameto ahead in 1973 with the game-changing Calder case. Inthisdecision, the
Supreme Court of Canadafound that Aboriginal titletoland continuesto exist unlessvalidly
extinguished by the Crown. The court stated:

... thefact is that when the settlers came, the Indians were there, organized in societies and
occupying the land as their forefathers had done for centuries. Thisiswhat Indian title
means. ..

The court in Calder was split on theissue of whether the Nisga atitleto land had been
extinguished by certain proclamations, but the decision was significant in foreclosing the argument by
some governmentsthat Aboriginal title no longer existed or had never existed. It wasnow clear that
unlessthere had been asurrender of land rightsin atreaty, or other valid extinguishment, Aboriginal
title continued to exist.

Asaresult of the Calder decision, thefederal government began negotiating what arereferred
toas“moderntreaties’ or “comprehensive claimsagreements’ to try to clarify the status of land and
achieve greater legal certainty. Asof January 2014, more than 25 modern treaties? have been
reached. Modern treatiesinclude the James Bay Northern Quebec Agreement, the Nunavut land
claims agreement, agreements covering much of the'Yukon and NWT, and afew agreementsin British

2 Chief Joseph Gosnell, Speech to the British Columbia L egislature, December 2, 1998, on the Nisga aTreaty, quoted in
BC StudiesNo. 120, Winter 1998/99 at 9.

2 Calder v. AG British Columbia, [1973] S.C.R. 313 at 328, Judson J. speaking for 3 members of the courtinwhat is
considered the majority decision. The decision was split 3:3:1 and the actual declaration of Aboriginal title which the
Nisga’ a sought was denied on the basis of atechnicality by Pigeon J. who held the deciding vote. The law had been
changed however, as both the majority and the minority decisions recognized that Aboriginal title flowsfrom the
original use and occupation of the land, not from some grant or recognition by European powers, and that without a
clear act of extinguishment such as atreaty, Aboriginal title to the land continuesto be in force.

2 The Supreme Court of Canadalater clarifiedin R. v. Sparrow[1990] 1 S.C.R. 1075 that Aboriginal title could only be
extinguished through atreaty or through clear federal legislation. Since the enactment of the Constitution Act, 1982,
unilateral extinguishment of Aboriginal or treaty rights, even by clear federal legislation, isno longer possible, although
these rights may be infringed or affected in certain ways, in accordance with criteria set out by the Supreme Court of
Canadain casessuch asR. v. Sparrow[1990] 1 S.C.R. 1075.

22 A map showing areas covered by modern treaties can be found at http://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-

HQ-AI/STAGING/texte-text/mprm_pdf _modrn-treaty 1383144351646 _eng.pdf
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Columbia, such asthe Nisga aagreement. There are also approximately 90 ongoing comprehensive
claims negotiations? with First Nations across Canadawhere Aboriginal people have not surrendered
their titletoland.

These comprehensive land claim and self-government agreements, reached after 1973, are
called “moderntreaties’ in contradistinction to “ historic treaties,” which were signed before 1923.2
Collectively, modern treaties cover nearly half of Canada’ sland mass, water and resources.

Thefirst modern treaty wasthe 1975 James Bay Northern Quebec Agreement. It was
negotiated relatively quickly after the Cree and Inuit of northern Quebec, who had beenignoredin
plansto devel op the massive James Bay Hydroel ectric Project, obtained an injunction preventing the
development. Although thisdecisionwaslater overturned, the court ruling brought the Quebec and
federal governments and Hydro Quebec to the negotiating table with the Cree and Inuit. The 1975
treaty provided $225 million in compensation to the James Bay Cree and the Inuit of northern
Quebec, defined land rights and harvesting rights, and established new local First Nation governments
aswell asjoint consultative bodieswith Aborigina and government officialsto adviseon
environmental and resource management issues.»

The James Bay treaty has been amended more than 20 times* to addressimplementation
issues, resolve differences of interpretation and providefor further hydroel ectric developments. Unlike
historic treaties, modern treaties contain amending provisions, and recognize the need for ongoing
discussion and dialoguein arapidly changing world.

The Nunavut Land Claims Agreement coversthe largest land mass of any modern treaty. It
isuniqueinthat it usesapublic governance model and resulted in the 1999 creation of anew territory,
Nunavut, from land formerly inthe NWT. In Nunavut, with aland massof 1.9 million squarekilo-
metres, the Inuit represent 86 percent of the total population?” of about 32,000 people.# Under the
agreement, the Inuit exchange Aboriginal titleto al their traditional land in the Nunavut Settlement
Areafor rightsand benefitsincluding:

e ownership of about 18 per cent of the landin Nunavut, including mineral rightsto two
percent of theselands

2 For details of current comprehensive claim negotiations, see http://www.aadnc-aandc.gc.ca/eng/1373385502190/
13733855615404#table

% TheWilliams Treaty of 1923 isconsidered thelast historic treaty, and there were no treaties from 1923 to 1973.

% For more details, see the Makivik Corporation website at http: //mwww.makivik.org/history/jbnga/, also

Quebec (Attorney General) v. Moses[2010] 1 SCR 557.

% Thomas Isaac, Aboriginal Law Commentary and Analysis, Purich Publishing Ltd, Saskatoon, 2012 at 174.

2 From Statistics Canada 2011 census data— see table on Aboriginal population of Canada at http://
www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-011-x/2011001/tbl/tbl02-eng.cfm

% From Statistics Canada 2011 Census data at http://www12.statcan.gc.ca/census-recensement/2011/as-sa/fogs-spg/
Facts-pr-eng.cfm?Lang=eng& GC=62
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e thecreation of theterritory of Nunavut, with an elected government to represent the
interests of all Nunavut residents, whilerespecting Inuit values

e capital transfer paymentsof $1.148 billion over 14 yearsand a$13 million Training Trust
Fund for the establishment of the Government of Nunavut

e equal representation of Inuit and government representatives on wildlife management,
resource management and environmental boards

e theright to harvest wildlife on lands and waters throughout the Nunavut Settlement Area
ashare of federal government royaltiesfrom oil, gasand mineral development on Crown
lands

e theright to negotiate with industry for economic and social benefitsfrom the devel opment
of non-renewable resourceson Inuit Owned Lands

e theright of first refusal onthe sporting use or commercial development of renewable
resourcesin the Nunavut Settlement Area

o thecreation of threefederally funded national parks.

The Nunavut Tunngavik Inc., which representsthe Nunavut I nuit, describesthe benefits of
thelr treaty inthisway:

A key goal of the Agreement isto encourage self-reliance. Thisincludes the cultural and social
well-being of Inuit. Much of Inuit life and spiritistied towildlife. The Agreement protects Inuit
rights to hunt, fish and trap. The Agreement is intended to ensure more contracts, jobs and
training for Inuit. Inuit will also benefit from income and other opportunities from mineral, oil and
gasresourcesin Nunavut. These might come from Inuit Owned Lands or from Crown lands.

While Nunavut will be aterritory with a public government, it is also the Inuit homeland. The
Agreement will try to protect thisreality by giving special dutiesto Inuit organizations like
Nunavut Tunngavik Incorporated with respect to language, culture and social policy. The
Agreement also creates a number of boards that allow for joint management of all lands, waters
and wildlife resources. Inuit work on an equal basis with Government through these boards.
There will be joint management of planning and impact review, negotiated benefits agreements
and resource revenue sharing. Together, Inuit and Government will shape the future of Nunavut.

The Nunavut Land ClaimsAgreement will be aliving document. It will grow withtime. Itisa
foundation on which Inuit can build their future. It will not be forgotten as long as Inuit
remember its promises and hold themselves — and Government — to them.®

The public governance model was viablein Nunavut because of itsmajority Inuit population.
All other modern treatiesinvolve First Nationswho are aminority within their province or territory.

One of the primary goals of modern treaties from government’s perspectiveisfor clarity about
rightsto lands and resourcesto facilitate investment and development. Thisisachieved by defining

2 Much of this summary is taken from the Kitikmeot Inuit Association website at http://kitia.ca/en/our-lands/land-
claims

% From A Plain Language Guide to the Nunavut Land Claims Agreement, prepared by the Nunavut Tunngavik Inc.,
available online at http://mww.tunngavik.com/documents/publications/2004-00-00-A-Plain-Language-Guide-to-the-
Nunavut-Land-Claims-Agreement-English.pdf
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categoriesof land which the First Nation “owns,” aswell asother landswithinitstraditional territory
where hunting and fishing rights may be exercised. From aFirst Nation perspective, self-government,
economic devel opment and arel ationship of mutual respect are critical objectives. Some modern
treatiesinclude self-government agreements, while othersdeal only with land-related issues. The
Nisga’ a Final Agreement, involving the First Nation which brought the Calder caseto the Supreme
Court of Canada, isan example of amodern treaty encompassing both land claim and self-
government provisionsin aprovince where Aboriginal people areasmall percentage of the provincial
population (5.4 percent) but may form alarge percentage within their traditional territory.

IntheYukon, 11 modern land claims and sel f-government agreements have been reached,*
settling the majority of claimsin the Yukon and bringing much greater certainty for governmentsand
resource devel opment companies asto respectiverights over lands and resources. Theresult has
been greater economic devel opment, increased prosperity for all Yukonersand self-government for 11
out of 14 Yukon First Nations.*

TheYukon agreements provide that Yukon First Nations, which make up 23 percent of the
Yukon’s population,® receivetitleto 44,000 square kilometers of land as Settlement Land (approxi-
mately 9 percent of the Yukon’stotal |and) over which they have ownership rights, in addition to equal
participation in anumber of Yukon-wide management bodies, such asthe Fish and Wildlife Manage-
ment Board, the Land Use Planning Council and the Heritage Resources Board. Yukon First Nation
membersretain hunting and fishing rights over therest of the Yukon withinthelr traditional territories
other than on privately-owned land.* The agreementsalso provide for compensation of $260 million,
the creation of several large special management areasthat are protected from devel opment, forestry
harvesting rights, protection of cultural and heritage resources, resource revenue sharing, and eco-
nomic opportunitiesincluding training. The self-government agreementsrecognizetraditional formsof
decision-making and providefor broad self-government powers similar in scopeto the powers of
provinces.®

TheYukon agreements embody anumber of important principles: the need for reconciliation,
whichisthe understanding that collectively, all parties need to work together to reconciletheir differing
needs and interests, and build anew kind of society; the principle of mutual consultation; and

%1 The Yukon negotiations began in 1973, prior to the federal government’s development of its comprehensive claims
policy or its policy on the inherent right to self-government. Asaresult, while theland claim agreements are treaties,
the Yukon self-government agreements do not have the status of treaties, although they have the force of law.

%2 Three Yukon First Nations have not reached modern land claim settlements, despite years of negotiations. These are
theWhite River First Nation, Ross River Dena Council and the Liard First Nation.

% Based on 2011 Census Data, Statistics Canada, online at http://www12.statcan.gc.ca/nhs-enm/2011/as-sa/99-011-x/
2011001/tbl/tbl02-eng.cfm

% Umbrella Final Agreement, signed May 29, 1993 (Ottawa: Ministry of Supply and Services, 1993) sections 6.2.1 and
164.2.

% For more details on the Yukon agreements, see Julie Jai, “ The Interpretation of Modern Treaties and the Honour of
the Crown: Why Modern Treaties Deserve Judicial Deference” (2009) 26 N.J.C.L. 25.
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recognition of co-management and reciprocity® asameans of ensuring that both First Nation and
non-First Nation perspectives are considered. The co-management boards aretoolsfor managing the
ongoing rel ationships, and provide aforum to encourage dia ogue as afoundation for ongoing recon-
ciliation. The agreements recognize and respect agover nment to gover nment relationship, and
recognizetheright to self-government and the right of First Nationsto govern themselves according
toAboriginal values, culture, traditionsand laws. The agreements also recognize the principles of
conservation, sustainable development, respect for al living things and theinter-dependency of all
things. They recognizethe spiritual and economic relationship of Aboriginal peoplewith theland,
reflecting aholistic worldview.

The processfor implementing the agreements allowsthe First Nations gradually to draw down
self-government powers asthey build capacity, and recognizesthat First Nation societies are not
frozenintime: their political institutions, economic and cultural activitiesmay evolve over time, just as
theinstitutionsand practicesin non-Aboriginal societiesevolve. First Nation societiesaredistinct and
thetreaties recognizethat this Aboriginal differenceisavaluable thing that should be protected and
preserved, not assimilated. Finally, the agreements providethat Yukon First Nation citizenshave a
right to similar levels of public servicesas other Yukonersat similar levels of taxation.

There are many signsthat these agreements are having apositive effect.* Disputesasto the
interpretation of the agreements have been few in number, and most di sagreements have been worked
out between the parties, without resort either to the courts or to the dispute resol ution mechani sms set
out in the agreements.

Relationships between First Nation and non-First Nation peoplein theYukon are gradually
Improving, asare socioeconomic conditionsfor Yukon First Nation citizens. Educated First Nation
youth arereturning to their communitiesto take up positionsin their own governments. Co-
management or co-operative management bodies, such asthe Yukon Fish and Wildlife Management
Board, ensurethat all Yukonerswill benefit from the values, cultures and experiences of both
Aboriginal and non-Aboriginal people, resulting in greater understanding by all parties.®

TheYukon’'sformer Chief Medical Officer stated that “the single biggest factor in
improving the health status in the Yukon has been the movement through land claims,

% First Nation laws apply to non-First Nation people on First Nation land and vice versa, an exampl e of the reciprocity
in the agreements, and co-operative arrangements have been worked out, for example between conservation officers
acting to enforce Yukon and First Nation wildlifelaws.

37 This appears to be the case for the Yukon agreements. It isnot the case for all First Nations with modern treaties,
particularly where there have been difficulties with the implementation of the treaties, and lack of adequate
implementation funding. Seefor example Chapter 3, 2007 Auditor General of Canada's Report, on the Inuvialuit Final
Agreement, available online: http://www.0ag-bvg.gc.ca/internet/English/parl_oag_200710 03 e 23827.html

% For a discussion of resolving culture clashes through co-management bodies, see Michael Robinson and LIoyd
Binder, “ The Inuvialuit Final Agreement and Resource-Use Conflicts: Co-management in the Western Arctic and Final
Decisionsin Ottawa”, in Monique Ross and J. Owen Saunders, eds., Growing Demands on a Shrinking Heritage:
Managing Resource Use Conflicts (Calgary: Can. Inst. of ResourcesLaw, 1992) at 155.
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independence, devolution, letting people decide what they want to do, |let people have control
over their own resources like the rest of us hope we have.”*

Theresolution of long-standing grievances through modern treatiesin the Yukon demonstrates
that reconciliationispossible. The modern treaty negotiation process changed things, not just for
Aboriginal people, but also for non-Aboriginal people, who are now subject to joint management
structures, and to consultation and governance requirementsthat force them to takeinto account the
perspective of Aboriginal peoplethroughout the Yukon. Thisisan embodiment of the principle of
reconciliation, afairly radical change which hasbeen achieved without blockades, without violence
and without any significant litigation. Inthe process, perceptions have been changed, relationships
have been built and many of the racist assumptions of the past have been dispelled. There hasbeen
unprecedented collaboration and intergovernmental cooperation. While much remainsto be done, the
parties appear to be on their way to realizing the vision articulated by Chief Elijah Smithin 1973: “a
fair and just settlement of our grievances. . . [so that] our children and their children can have
a better life.” © Inthe Yukon, the axiom that “we are all treaty people” resonates with both Aboriginal
and non-Aboriginal peoplewho are reaping the benefits of reconciliation.

What is the legal status of treaties and treaty rights?

Modern treaties are brought into force by legislation, havetheforce of law and prevail over
other inconsistent legislation. Both modern and historic treatiesare legally enforceable and are
protected by s. 35 of the Constitution Act, 1982, which states:

s. 35(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby
recognized and affirmed.

(2) InthisAct, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peoples of
Canada.

It wasleft for future constitutional conferencesto more clearly define what was meant by “the
existing aboriginal and treaty rights of aboriginal people.” But although these conferenceswere held
between 1983 and 1987, no consensus was reached as to more precise wording to put into the
constitution. Itwasclear that treaty rightsinclude rightsfrom historic and modern treaties, but it was
not clear what “existing Aboriginal rights’ meant. Asaresult, the courts have played avery significant
roleindefining Aboriginal rights. The Supreme Court of Canada has stated that an Aboriginal right
arisesfrom activitieswhich are part of apractice, cultureor tradition integral to the distinctive culture
of theAboriginal group claiming theright.=

% Statements of Dr. Frank Timmermans, as quoted on CBC Radio News, Whitehorse, Yukon, 7:30 am, May 26, 2000.
4 The Council for Yukon Indians, Together Today for our Children Tomorrow, A Satement of Grievances and an
Approach to Settlement by the Yukon Indian People, originally printed January 1973 (Brampton, ON: Charters
Publishing Co. Ltd., 1977) at 35.

4 R.v. Van der Peet [1996] 2 S.C.R. 507 at para. 46.
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Treaty rightsare somewhat clearer, asthey are therights set out in both historic and modern
treaties. But the historic treatieswere short, were drafted by the Crown rather than jointly and are
often ambiguously worded, so courts have had asignificant rolein interpreting them. A seriesof
Supreme Court of Canada cases havelaid out interpretive principles, including the principle that
historic treaties should beliberally construed and ambiguities or doubtful expressions should be
resolved in favour of theAboriginal signatories. Thismakes sense sincethetreatieswere drafted by
the Crown, the Aboriginal signatoriesgenerally could not read the treaties and were not represented
by lawyers, and did not come from acultural tradition of making treaties by written agreements.

The courts have established that while Aboriginal and treaty rights can no longer be unilater-
ally extinguished by governments sincetheir entrenchment in the constitution in 1982, they can be
“infringed,” aslong asthe government can justify theinfringement. For example, agovernment may be
abletojustify infringing an Aboriginal or treaty right to hunt for safety or conservation purposes. The
test for justifying an infringement is complex, and must be made on acase-by-case basis, but in all
cases, the infringement must be consistent with the duty of the Crown to act honourably.

How are treaties interpreted and implemented today?

Thereare significant differences between historic and modern treaties. Historictreaties,
particularly those surrendering land, were negotiated at ademographic low point for Aboriginal
peoples. TheFirst Nationsinvolved were not represented by legal counsel,* were not involved in
drafting the text, and the agreements themsel ves were short and did not provide for changing circum-
stances, amendmentsor even inflation. Differencesof language, culture, legal concepts, diplomatic
protocol and worldview also led to different understandings by the parties asto what had been agreed
to. Aboriginal peoplealso relied on oral representationswhich often did not maketheir way into the
written text.

Theresult wasthat the text of historic treaties often represented an unfair deal for Aboriginal
people and there were diverging views asto what had been agreed to. Interpretive principles
established by courts recognize the disadvantage that Aboriginal people were at when these historic
treatieswere made and the Supreme Court has stated that both the Aboriginal and non-Aboriginal
perspectives must be considered ininterpreting treaties.# Thisstill leaves considerableroom for
ambiguity and discussion asto what treaty termslike* provision of amedicine chest” might mean
today.

TheAboriginal perspective on the historic treaties focuses more on what they represent —a
solemn commitment to arelationship of equality and mutual respect amongst nations—rather than on

42 The Supreme Court of Canada set out the framework for justifying infringements of Aboriginal rightsin Rv. Sparrow
[1990] 1SC.R. 1075.

4 A provision of the Indian Act prohibiting Indians from raising money or hiring lawyersto pursue land claims was
repealedin 1951.

4 Justice Binniein R. v Marshall [1999] 3 S.C.R. 456 at 478.
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thewordsthey contain. First Nations have been asking for high-level discussionswith the Crown to
implement historic treatiesin accordance with their true spirit and intent, and IdleNo Moreis part of a
growing movement involving Aboriginal people across Canadaasking that historic treatiesbe
honoured.” Thereisawidespread view that the terms of historic treaties are not being implemented in
away whichisconsistent with the honour of the Crown. Ata2012 Crown-First Nation Gathering,
the Government of Canada and First Nations committed “to respect and honour our treaty
relationship and advance approaches to find common ground on Treaty implementation.”

In contrast to the historic treaties, modern treaties are much longer, more detailed and more
complex, and are negotiated over aperiod of yearsrather than days, with all partiesrepresented by
legal counsel and professional negotiators. The processis much moreinclusive and thewritten text
more accurately reflectsthe Aboriginal party’sunderstanding of the agreement. These modern treaties
were negotiated in our lifetimes and come with implementation plans, amendment provisions, periodic
reviewsand dispute resol ution clauses.

However, modern treaties are not without implementation problems. TheLand Claims
Agreement Coalition, which bringstogether all First Nationswith modern treaties, hasidentified a
number of implementation issues, which have been echoed in Senate and UN reports.” Theseinclude
the absence of agovernment-wide approach to treaty implementation, with Aboriginal Affairsand
Northern Development Canada being the only department which feelsan obligation to implement the
provisions of thetreaties, despite the fact that many treaty provisionslie within the mandate of other
government departments. Other problemsinclude the need for acommitment to achieve the goals of
the agreements as opposed to anarrowly defined approach to interpreting obligations, therefusal of
thefederal government to agreeto arbitration of disputesand the lack of anindependent oversight
body to review implementation.*

Cathy Towtongie, President of Nunavut Tunngavik Inc., the Inuit organization implementing the
Nunavut Land ClaimsAgreement and Co-Chair of the Coalition said:

The Government of Canada must fulfill its duties and obligationsin our modern treaties. These
agreements apply to almost half of Canada and the rights they define are protected by the
Constitution. The Royal Proclamation showed the way 250 years ago. It spoke against frauds
and abuses and upheld the honour of the Crown.

% The spirit and intent of the Treaty agreements meant that First Nations peoples would share the land, but retain
their inherent rights to lands and resources. Instead, First Nations have experienced a history of colonization which
has resulted in outstanding land claims, lack of resources and unequal funding for services such as education and
housing. From Idle No More Manifesto at http://www.idlenomore.ca/manifesto.

4 Crown — First Nations Gathering Outcome Statement, January 24 2012, at http://pm.gc.ca/eng/news/2012/01/24/
crown-fir st-nations-gathering-outcome-statement

47 See the Land Claims Agreement Coalition website at http://www.landclai mscoalition.ca/implementati on-issues/
8 From the 2008 Senate Report, Honouring the Spirit of Modern Treaties: Closing the Loopholes, available online at
http://www.par|.gc.ca/Content/ SEN/Committee/392/abor /rep/rep05may08-e.pdf

4 From October 8, 2013 press release at The Creating Canada symposium, hosted by the Land ClaimsAgreements
Codlition, at http://www.landclaimscoalition.ca/assets/131007_RP_Symposium Press Release 3.pdf
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Can we find the way forward together?

Canadians as a people are partiesto treaties, and they share the benefitsand obligations. For
both historic and modern treaties, the courts have madeit clear that Canadians, through their govern-
ments, must behavein away that is consistent with the honour of the Crown.*® When there are
ambiguitiesin treaty language, they must be resolved in favour of Aboriginal people. Courtshave
recognized that treaty rights are not frozen in time but must be updated to provide for their modern
exercise and the common intent and perspectives of both parties must be considered. ! Canadians
should meet, but also move beyond these legal minimums and seek reconciliation between Aboriginal
and non-Aboriginal people asamatter of fairness and good social and economic policy.

Reconciliation operateson many levels. At anindividual level, itisthereconciliation of
Aborigina and non-Aboriginal Canadians. Inthelegal context, it isreconciling thefact that whenthe
British arrived and asserted sovereignty, Aboriginal peoplewith their own societies, culturesand laws
were aready occupying theland.®? Inthetreaty context, it meansreconciling different perspectivesto
arriveat amutual understanding of what atreaty meansand then implementing it. At apractical level,
itisthereconciliation of competing interestsin situations such asthe building of apipelineor the
harvesting of trees.

Engaging in aprocessof reconciliation involves:

e acknowledging past harm and unjust treatment of Aboriginal people over more than 400
years, not just occasionally but consistently

e accepting thelegacy of mistrust and damaged relationshipsasareality but not an intract-
able barrier to progressif non-Aboriginal Canadians accept their own status astreaty
people

e understanding theimportance of treaties as ongoing relationship-building instruments, with
past, present and future meaning

e recognizing the social and economic benefitsfor everyonein changing current relationships
and moving beyond past practices

e committing to arelationship with Aboriginal people based on mutual objectives, trust and
collaboration, and putting in placejoint processesto resolve disputes.

Itislikely that along-term commitment to working together isthe hardest component of the
journey of reconciliation. Thisisbecauseitinvolvessome uncertainty, it involveschangefor everyone
anditisnever over. Butitisfromthiskind of enduring relationship that treaty people are most likely

% |n Haida Nation [2004] 3 S.C.R. 511, the Supreme Court of Canada stated “ The honour of the Crown also infuses the
processes of treaty making and treaty interpretation” at para. 19.

1 These principles of treaty interpretation are summarized in R. v. Marshall [1999] 3 S.C.R. 456 at para. 78.

52 As Chief Justice Lamer stated at para. 186 in Delgamuukw [1997] 3 S.C.R. 1010, abasic purpose of s. 35(1) of the
Constitution Act, 1982 was “the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the
Crown. Let usfaceit, weareall hereto stay.”
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to find workable waysto resol ve disputes peacefully, to establish ajoint processfor implementing the
gpirit and intent of historic treaties, and to make progressin education, health and economic devel op-
ment that will createlong-term benefitsfor all.
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